Questions and Answers
On Serving Children With Disabilities
Placed by Their Parentsat Private Schools

M ar ch 2006

The obligation of states and local education ageng¢LEAs) to children with disabilities
enrolled by their parents in private elementaryosthand secondary schools changed on July 1,
2005, the effective date of these provisions in khdividuals with Disabilities Education
Improvement Act of 2004 (Act). Section 612(a)(10)(A)(i)(II) of the Act reges that the LEA,
after timely and meaningful consultation with pti¥aschool representatives, must conduct a
thorough and complete child find process to deteenthe number of parentally-placed children
with disabilities attending private schodlscated in the LEA [emphasis added]. In addition,
section 612(a)(10)(A)(i) of the Act makes clearttli@e obligation to spend a proportionate
amount to provide services to children with diséibs enrolled by their parents in private
schools now refers to children enrolled by theirepés in private elementary schools and
secondary schools “in the school district servedldgcal education agency.” Because these are
significant changes in policy, the Department issaememorandum to all states on June 27,
2005, informing them of these changes. The purpbdbe questions and answers below is to
provide additional guidance to states and LEAsdmglying with the requirements in Section
612(a)(10) of the Act. We anticipate posting addsil questions and answers in the future
regarding the responsibilities of states and LEAssérve parentally placed private school
children with disabilities.

The Department wants to stress that the followingstjons and answers do not address all the
provisions in Section 612(a)(10) of the Act. States bound by all the provisions in the Act and,
until the final regulations are in effect, the ¢ixig regulations that are not inconsistent with the
Act. If there is an inconsistency between the stayuprovisions in the Act and the provisions in
the current regulations (i.e., the 1999 regulatiomslementing the Individuals with Disabilities
Education Act Amendments of 199IDEA 97), the provisions in the Act would supersede those
in the current regulations. In addition, the finagulations, which will specify an effective date,
will supersede current regulations and any Departahguidance pertaining to the Act provided
prior to the effective date of the final regulasonncluding the guidance in the questions and
answers that follow.



QUESTIONSAND ANSWERS ON SERVING CHILDREN WITH DISABILITIESPLACED BY THEIR PARENTSAT PRIVATE SCHOOLS

A. Consultation With Private School Representatives and Representatives of
Parents of Parentally Placed Private School Children With Disabilities

Authority:

Question A-1:

The requirements for consultation are in Secéa@(a)(10)(A)(i)(l) and
612(a)(10)(A)(iii) through (v) of the Act.

What is consultation?

Answer :

Question A-2:

Consultation involves discussions between the LEpAivate school

representatives, and representatives, as defindoei\ct, of parents of
parentally placed private school children with disaes on key issues
that affect the ability of eligible private schadiildren with disabilities to

participate equitably in federally funded specidueation and related
services. (See more on the provision of equitablices in Part C of
these questions and answers.) Effective consuitgirovides a genuine
opportunity for all parties to express their viearsd to have those views
considered by the LEA. Successful consultationbdéistees positive and
productive working relationships that make planngeagsier and ensure
that the services provided meet the needs of &igiarentally placed
private school children with disabilities.

A unilateral offer of services by an LEA with no pgtunity for
discussion is not adequate consultation. Only aftecussing key issues
relating to the provision of special education asldted services with all
representatives should the LEA make its final denswith respect to the
services to be provided to eligible private schaoldren with disabilities.

What must the consultation process include?

Answer:

Section 612(a)(10)(A)(iii) of the Act providesatheach LEA must consult,
in a timely and meaningful way, with private schoepresentatives and
representatives of parents of parentally placedaprischool children with
disabilities during the design and development pgcgal education and
related services for parentally-placed private stlohildren. The public
agency must consult with private school represamst and
representatives of parents of parentally placedapgischool children with
disabilities. The consultation process must inclireefollowing:

= The child find process and how parentally placedape school
children suspected of having a disability can pgréte equitably,
including how parents, teachers and private scbffigials will be
informed of the process;

= The determination of the proportionate share oéfaldfunds available
to serve parentally placed private school childugth disabilities,
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Question A-3:

including the determination of how the proportianahare of those
funds was calculated;

= How the consultation process among representabivége agency,

private school and of parents of parentally plgwédate school
children will take place, including how the procesh operate
throughout the school year to ensure that pargrédiced private
school children with disabilities identified thrdughe child find
process can meaningfully participate in speciacatan and related
services;

= How, where, and by whom special education andeélaérvices will
be provided, including a discussion of types of®es —including
direct services and alternate service-delivery raedms, as well as
how such services will be apportioned if fundsiaseifficient to serve
all children — and how and when these decisionkheiimade; and

= How, if the LEA representatives disagree with tiews of the private
school officials on the provision of services og thipes of services
whether provided directly or through a contracg, A will provide
to the private school officials, a written expldoatof the reasons why
the LEA chose not to adopt the recommendationkeptivate
school officials.

What records on consultation must an LEA mairitain

Answer:

Question A-4:

When timely and meaningful consultation has oemyrthe LEA must
obtain a written affirmation signed by the repreatwve of the participating
private school. If the representatives do not mtewthe affirmation with a
reasonable period of time, the LEA must forwarddbeumentation of the
consultation process to the state education ag&tex).

Do private school officials have the right to coaipP

Answer :

A private school official has the right to complao the SEA that the LEA
did not engage in consultation that was meaninga timely, or did not
give due consideration to the views of the privathool official. A

complaint must provide the basis of the officiddalief that the LEA did
not comply with the consultation requirements. T\ must forward to
the SEA appropriate documentation. If the privathos! official is

dissatisfied with the decision of the SEA, the @#i may submit a
complaint to the secretary of the U.S. DepartmériEducation providing
the basis of the official's belief that the LEA digbt comply with the
consultation requirements, and the SEA must forwidwel appropriate
documentation to the secretary.
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B. Child Find and Individual Evaluations

Authority:

Question B-1:

The requirements for child find and individualagyations are in Section
612(a)(10)(A)()(I) and (V), 612(A)(10)(a)(ii) andl4(a) of the Act.

Which LEA is responsible for conducting childdifior parentally placed
private school children?

Answer :

Question B-2:

The LEA where the private school is locat&ection 612(a)(10)(A)(i)(II)
of the Act makes clear that the LEA, after timelpdameaningful
consultation with private school representativegsintonduct a thorough
and complete child find process to determine thenber of parentally-
placed children with disabilities attending privaehoolslocated in the
LEA. [Note: Under the prior provisions of the IDEAgthesponsibility to
conduct child find to parentally-placed private @chchildren rested with
the LEA in which the children resided.]

How does the LEA meet its child find responstl@k to parentally placed
private school children?

Answer :

Question B-3:

The LEA where the private elementary school or sdaoy school is
located has options as to how it ensures its dhildl responsibilities are
met. For example, it may assume the responsihktkiif, contract with
another public agency or make other arrangemeriie. Act does not
permit parentally placed private school childrerbéexcluded from child
find activities.

What is the purpose of child find for parentalljaged private
school children?

Answer:

Question B-4:

The child find process for such children must lesighed to ensure the
equitable participation of parentally placed prevaichool children with
disabilities and must ensure an accurate couritesfet children.

What specific child count information must the LEAaintain and report
to the SEA?

Answer:

The LEA must maintain in its records and providehe SEA the number
of parentally-placed private school children evtdda the number of
parentally-placed private school children determine be children with
disabilities under Part B of the Act, and the numisechildren provided
equitable services.
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Question B-5:

Why is it important to identify the number of patally-placed private
school children with disabilities located in the ABvhere the private
school is located?

Answer :

Question B-6:

An accurate count of the number of eligible ptévachool children with
disabilities enrolled by their parents in privatdhagols located in the LEA
is needed to calculate the proportionate sharadfBfunds that the LEA
must expend annually for services for parentalpept private school
children with disabilities.

Must the child find activities and the evaluatiawgedures for parentally-
placed private school children be similar to thddcfind activities and
evaluation procedures for children enrolled in pubthools?

Answer :

Question B-7:

Yes. The child find activities carried out by LEAs parentally-placed
private school children must be similar to actestiundertaken for child
find for children in public schools. Activities fochild find must be
completed in a time period comparable to thosevities for public school
students. This means that LEAs may not delay cdmdpuchild find,
including individual evaluations, for parentallyapked private school
children until after child find for public schoohitdren is conducted. In
addition, evaluations of all children suspectedha¥ing disabilities under
Part B of the Act, regardless of whether they am@léed by their parents
in private elementary schools or secondary schoalst be conducted in
accordance with the requirements in Section 614{athe Act, which
describes the procedures for evaluations and neatwahs for all children
with disabilities.

Can amounts expended for child find, includindidual evaluations, be
deducted from the required amount of funds to bgerded on services
for parentally placed private school children wdikabilities?

Answer:

No. There is a distinction under the Act betwdenobligation to conduct
child find activities, including individual evaluans, for parentally placed
private school children with disabilities, and tbeligation to use an
amount of funds equal to a proportionate amounheffederal grant to
provide special education and related servicesaterpally placed private
school children with disabilities. The obligatioa tonduct child find,
including individual evaluations, exists indepentierirom the services
provision; and the costs of child find activitiesich as evaluations, may
not be considered in determining whether the LEAs tspent an
appropriate amount on providing special educatiwh r@lated services to
parentally placed private school children with Bistaes.
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Question B-8:

In conducting the individual evaluations of suspdctchildren with
disabilities enrolled in private schools by the@rgnts, may an LEA
exclude children suspected of having certain digigsi, such as those
with specific learning disabilities?

Answer:

Question B-9:

No. The LEA where private elementary schools amdiséary schools are
located must identify and evaluate all childrenpgaesed of having a
disability as defined under Section 602(3) of thet. AAEAs may not
exclude children suspected of having certain digisi, such as those
with specific learning disabilities, from their thifind activities. The
Department recommends that LEAs and private elesmgrgchools and
secondary schools consult on how best to impletienstate’s evaluation
criteria for identifying children with specific le@ing disabilities enrolled
in private schools by their parents.

Which LEA is responsible for ensuring that a reeatibn of each
parentally placed private school child with a difgbis conducted at
least once every three years?

Answer:

The LEA where the private elementary school or sdaoy school is
located is responsible for conducting reevaluati@ischildren with
disabilities enrolled by their parents in the ptéevalementary schools and
secondary schools located within the district.
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C. Provision of Services

Authority:

Question C-1:

The requirements for the provision of equitabéevies are in Section
612(a)(10)(A)(i) and (iii) (V) of the Act, and camt 34 CFR §8300.452
through 300.454(a), (b)(4) and (c), and 300.456ugh 300.462.

What is the process for making decisions with respethe services to be
provided to eligible parentally placed private sahochildren
with disabilities?

AnNswer:

Question C-2:

After consultation with private schools represawést and representatives
of parents of parentally placed private schooldrkih with disabilities, the
LEA is responsible for making final decisions abailit aspects of the
services to be provided to parentally placed peivathool children with
disabilities. However, if the LEA disagrees wittethiews of the private
school officials on the provision of services a& tiipes of services, whether
provided directly or through a contract, the LEASnhprovide to the private
school officials a written explanation of the reasavhy the LEA chose not
to accept the recommendations of the private sabitiolals.

Are there any particular kinds of services or sfpegtiamounts of services
that must be provided to parentally placed privatbool children with
disabilities under Part B of the Act?

Answer:

Question C-3:

No. Children with disabilities enrolled in privasehools by their parents
have no individual entitlement to receive some bro& the special

education and related services they would recdieariolled in a public

school other than child find, including evaluatiohBder the Act, LEAS

have the obligation to provide the group of parintplaced private

school children with disabilities with equitablerpeipation in the services
funded with federalDEA funds.

May an LEA provide additional services to parentgllaced private
school children in excess of the required federplitable participation
services requirement that is covered by the fegeogortionate share?

Answer :

Yes. The Act in no way prohibits states or LEAsiirepending additional
state or local funds to provide special educatiorredated services to
parentally-placed private school children with iftes in excess of
those required in Section 612(a)(10)(A) of the Aminsistent with state
law or local policy.
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Question C-4:  Prior to the reauthorization ¢DEA, if a state were spending more than
the federal proportionate share of funds usingestahds, then the state
would not have to spend any federal dollars onmiallg placed private
school children. Is this permissible under the Act?

Answer: No. IDEA 2004 added a “supplement, not supplant” requirement in
Section 612(a)(10)(A)(i)(IV) of the Act. This regament provides that
state and local funds may supplement but in no caggplant the
proportionate amount of the fedet&8lEA funds required to be expended
under this provision.

Question C-5: What is the process for developing a servicen fda a parentally placed
private school child with a disability?

Answer: Each parentally placed private school child wittisability who has been
designated by the LEA in which the private sch@oldcated to receive
special education or related services must havesrgices plan. The
services plan describes the specific special etucatr related services
that the LEA will provide to the child. The LEA musnsure that a
representative of the private school attends eaehting to develop the
services plan and, if the representative cannehdituse other methods to
ensure participation by the private school, inabgdiindividual or
conference telephone calls. This provides the dpptly for private
school staff to learn more about the child's stilengnd needs.

Question C-6:  What is the difference between an individualieedication program (IEP)
and a services plan?

Answer: Children with disabilities enrolled in public smils or who are publicly-
placed in private schools are entitled to a freg@priate public education
(FAPE) and must receive the full range of servigeder Part B that are
determined by the child’s IEP team to be necessanyeet the child’'s
individual needs and provide FAPE. The IEPs fos¢hehildren generally
will be more comprehensive than the more limitedvises plans
developed for parentally-placed private school drkih with disabilities
designated to receive services. A services plamulgheeflect only the
services offered to a parentally placed privateosthchild with a
disability designated to receive services and must, the extent
appropriate, meet the IEP content requirements ridbest in Section
614(d) of the Act, or, when appropriate, for chaéldraged three through
five, the Individual Family Services Plan (IFSPyueements described in
Section 636(d) of the Act as to the services that@be provided.
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Question C-7:

Who provides equitable services to parentally gdiagrivate school
children with disabilities?

AnNswer:

Question C-8:

Equitable services must be provided by employdes jpublic agency or
through contract by the public agency with an imtirl, association,
agency, organization or other entity. An LEA mag &art B funds to make
public school personnel available in other thanlipdBcilities to the extent
necessary to provide equitable services for priwateool children with
disabilities and if those services are not normpligvided by the private
school. An LEA may use Part B funds to pay for #evices of an
employee of a private school to provide equitakleises if the employee
performs the services outside of his or her reghtamrs of duty and the
employee performs the services under public sugiervand control.

Where may equitable services be provided to pallgnplaced private
school children with disabilities?

Answer:

Question C-9:

Services offered to parentally-placed private sthobildren with
disabilities may be provided on-site at a child'ate school, including a
religious school, to the extent consistent with,lawat another location.
In the interests of the child, efforts should bedm#&o provide services as
near as possible to the child’s private schoolssoa to unduly disrupt the
child’s education experience. The phrase “extemsisbent with law” is
statutory, and we interpret it to mean that thevigion of services on the
premises of a private school takes place in a nrathiaé would not violate
the Establishment Clause of the First AmendmetitéoJ.S. Constitution
and would not be inconsistent with applicable statestitutions or law.

How is the location where services will be providedparentally placed
private school children with disabilities deterndfle

Answer:

The location of services is one of the subjectxudised during the
consultation process among LEA officials, privatb@l representatives,
and representatives of parents of parentally plgcaete school children
with disabilities. The public agency makes the [fidacision, after this
consultation process.
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Question C-10:

May private school officials order or purchasetenals and supplies
needed for the special education and related s=nénd be reimbursed by
an LEA?

Answer :

Question C-11:

No. Private school officials may not obligatereceive Part B funds. The
LEA must control and administer the funds used tovide special

education and related services to parentally-plgeceate school children
with disabilities, and maintain title to materiatgjuipment and property
purchased with those funds.

May a public agency place equipment and suppbeduitable services
in a private school?

Answer :

Question C-12:

The public agency may place equipment and suppliesprivate school
for the period of time needed for the program. Paklic agency must
ensure that equipment and supplies placed in aterischool are used
only for Part B purposes and can be removed froenptivate school
without remodeling the private school facility. Thpeblic agency must
remove equipment and supplies from a private scifitiodé equipment and
supplies are no longer needed for Part B purposeg cemoval is
necessary to avoid unauthorized use of the equipmuet supplies for
other than Part B purposes.

May Part B funds for equitable services be paickally to a private
school?

Answer :

Question C-13:

No. Part B funds for equitable services may notpbel directly to a
private school.

May Part B funds for equitable services be used répairs, minor
remodeling or construction of private school faigg?

Answer:

No. Part B funds for equitable services may nou$ed for repairs, minor
remodeling, or construction of private school fiieis.
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D. Preschool Children With Disabilities

Question D-1:

Do the child find and equitable participation reguents apply to
children with disabilities, aged 3 through 5, el@dlby their parents in
private elementary schools?

Answer :

Yes, under certain condition§he requirements in Section 612(a)(10) of
the Act regarding child find and equitable partatipn are fully applicable
to children with disabilities aged 3 through 5 die@ by their parents in
private elementary schools. A private preschootlay care program is
considered an elementary school if it meets thentieh of elementary
school in Section 602(6) of the Act. The Act dediram elementary school
as a nonprofit institutional day or residential @ah) including a public
elementary charter school, that provides elementadycation, as
determined under state law.
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E. Out-of-State Students With Disabilities

Question E-1:

What is the responsibility of the LEA where thevpte elementary
schools and secondary schools are located to cobetild find activities
for parentally placed private school children whside outside the state?

Answer :

Question E-2:

Section 612(a)(10)(A)(i) of the Act makes clearttttee LEA where the
private elementary schools and secondary schoots lacated is
responsible for conducting child find, includingdimidual evaluations, of
all parentally-placed private school children su$peé of having a
disability. This includes children from other swtattending private
elementary schools and secondary schools locatie ibEA.

Who is responsible for determining and paying gervices provided to
out-of-state parentally placed private school akidwith disabilities?

AnNswer:

The LEA where the private elementary schools sewbndary schools are
located, in consultation with private school offisi and representatives of
parents of parentally placed private school childvéth disabilities, is
responsible for determining and paying for the ises/to be provided to
out-of-state parentally placed private school ekitdwith disabilities. These
out-of-state children must be included in the grafpparentally placed
children with disabilities whose needs are considen determining which
parentally placed private school children with tiltes will be served and
the types and amounts of services to be provided.
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F. Miscellaneous Questions

Offer of a Free Appropriate Public Education (FAPE)

Question F-1:

If a parentally placed private school child is itied through the child

find process as a child eligible for special ediwratind related services,
which LEA is responsible for offering FAPE to a gatally placed private
school child with a disability?

Answer:

If a determination is made that a child has a disaland needs special
education and related services, the LEA where thid cresides is

responsible for making FAPE available to the chifdhe parents make
clear their intention to keep their child enrolliedthe private elementary
school or secondary school, the LEA of residenazmet develop an IEP
for the child.

Home Schooled Children With Disabilities

Question F-2:

Are home schooled children considered parentallacqad private
school children?

Answer:

Whether home schooled children with disabilitiese aconsidered
parentally placed private school children with disaes is determined by
the state. If the state recognizes home schodi®me day care as private
elementary schools and secondary schools, childiém disabilities in
those home schools or home day care must be treatbd same way as
other parentally placed private school childrerhvdisabilities.

Procedural Safeguards

Question F-3:

If the LEA where the private elementary or secopdsrhool is located
conducts an individual evaluation on a child arelghrents disagree with the
evaluation and wish to have an independent eduedtievaluation (IEE)
conducted, to which LEA must the parents bringrtheguest — the LEA
where the private school is located, or the LEAmetike child resides?

Answer:

Parents should file the request for an IEE withltBé that conducted the
evaluation with which the parents disagree.
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